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Focus of the session

= Product liability - why it matters

= Typical risks faced by food & drink businesses
= Mitigating risk

= Practical considerations for minimising risk

= Managing product liability crises

= Notifications/recalls

= Practical tips — claims management

= Q&A
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Product liability:

Why it matters
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Why does it matter? (1)

Russell Hume — food hygiene and labelling Product contamination
failures

Product provenance _
Failure to warn of allergens
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Why does it matter? (2)

January 2020 recall examples:
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Product liability:

Areas of risk
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Typical risks faced by food & drink businesses

= |njury to consumers

= Customer complaints

= Financial loss/extra costs

= Operational disruption

= Court claims - from the public and/or others in the supply chain
= Class actions

= Damage to commercial reputation and brand

= Loss of competitive advantage and consumer loyalty

= Corporate goodwill
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Types of legal action
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Areas of risk (1)

= Supply chain issues — leading to defective products

= Harmful products

= Poor quality products

= Incorrect labelling
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Areas of risk (2)
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Product liability:

Mitigating your key risks
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Mitigating risk

Audits: food

Quality control Contractual

mapping and :
pRINg procedures protections

supplier audits

Insurance
contracts
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Contractual considerations

Managing risk in commercial contracts

= Warranties

= Exclusions and limitations of liability

= Indemnities

= Obligations

= Co-operation in issuing warning notices or a recall
* |[nsurance coverage

= Entire agreement
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Ways to minimise supply chain risk

= |dentifying where your key risks and vulnerabilities lie, including critical
supplies and suppliers

= Designing the right supply chains that are fit for purpose

= Supply chain optimisation - interconnected networks, localisation, intelligent
modelling to assess the cost, quality and time implications of any decisions

= Active contract management (eg proactive alerts), benchmarking, mitigation
plans, contingencies and continual improvements, including calculation of
financial loss scenarios

= Strengthening weak links — eg dual sourcing?

= Appropriate use of technological innovation — predictive analytics,
automation, blockchain
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Consider supply chain health checking (1)

= Do you know who your critical suppliers are and how much their failure would
impact your company's profits?

= Have you fully mapped your critical supply chains upstream to the raw
material level and downstream to the customer level?

= Have you integrated risk management processes into your supply chain
management processes?

= Do you have routine timely systems for measuring the financial stability of
critical suppliers (eg red flags; D&B reports; KPIl and covenant compliance;
supplier reviews; company watch, etc)

And there's more...
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Consider supply chain health checking (2)

= Do you understand your production facilities and logistic hub exposures to
natural catastrophes?

= Do you record the details of supply chain incidents and the actions you have
put in place to avoid future incidents?

= Do your key suppliers have business continuity plans that have been tested
in terms of their viability?

= Have you provided risk training to your supply chain management team?

= Is risk on the agenda at performance meetings with your strategic suppliers?
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Product traceability — does blockchain offer a
future solution?

Case Study: Walmart

 Walmart says it now has a better system for pinpointing which batches of
leafy green vegetables might be contaminated. After a two-year pilot project,
the retailer announced in 2018 that it would be using a blockchain, the type
of database technology behind Bitcoin, to keep track of every bag of spinach
and head of lettuce.

By 2019, more than 100 farms that supplied Walmart with leafy green
vegetables were required to input detailed information about their food into a
blockchain database developed by IBM for Walmart and several other
retailers exploring similar moves.

* The blockchain could save Walmart money. When another food-borne
iliness hits — like the E.coli outbreak affecting romaine lettuce — the retailer
would only have to discard the food that was actually at risk.
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Product liability:

Risk reduction checklists
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Practical considerations to minimise risk (1)

Are my products safe?

= Do you have a Product Safety Incident Plan (PSIP) in place, including a
guality and safety assurance programme?

= Have all regulations, standards and codes of practice applicable to the
products been identified?

= |s the packaging, labelling, warnings, instructions for use/storage
appropriate?

= Are your products properly designed, manufactured, tested, distributed and
stored?

= Do you run regular product liability audits?

= Has a product safety committee and a safety manager been appointed and is
there a written safety policy?
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Practical considerations to minimise risk (2)

Do | have appropriate quality systems for:

= Managing supplier risks by conducting appropriate due diligence?

= Ensuring the products are safe when they leave my control?

= Being informed of problems in use?

= Assessing and testing information and returned products?

= Taking appropriate action to inform customers and users of new information

= Understanding the risks associated with the product (including traffic lighting of

risk) - any likely areas of liability exposure and possible causes of action?

= Dealing with product enquiries and complaints effectively?
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Practical considerations to minimise risk (3)

Do | have appropriate quality systems for:

Post-market surveillance and early warning systems?
Ensuring adequate training on product safety throughout the business?

Establishing a crisis management team ready to act if faced with an urgent

product safety issue?
Instituting an effective recall policy?

Ensuring product traceability — retaining information to identify particular

types, batches or individual products?

Do you have a document retention and destruction policy?
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Practical considerations to minimise risk (4)

Do | have appropriate insurance cover in place?

= |s an appropriate level of product liability insurance held?

= Does insurance cover the costs of taking unexpected action in relation to
products, particularly recalls, as well as satisfactory claims handling
arrangements?

= Does insurance cover the specific scenario?
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Practical considerations to minimise risk (5)

Is my contractual documentation satisfactory?

Does it provide appropriate warranties and indemnities?

Does it provide appropriate limitations or exclusions of liability?

Does it provide for appropriate standards of quality in products supplied?

Does it set out who is to have what obligations for testing, storage,

distribution or providing information on products?
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Practical consideration to minimise risk (6)

Is my contractual documentation satisfactory?

= Does it include obligations to pass on information in the chain of distribution,
whether back towards producers or forwards to users?

= Does it cover the obligations of appropriate parties in relation to co-operation
in issuing warning notices or recall?

= Does it impose product liability insurance obligations on others in the supply
chain?

= Does it have a dispute resolution mechanism?

= Are the jurisdiction and governing clauses appropriate?
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Practical tips for tackling food fraud

How confident are you in the integrity of your food practices?

= |s fraud a significant issue in your sector/company?

= How simple is it to adulterate or counterfeit your products?

= Do you have reliable detection methods in place?

= Are you able to rapidly report incidents?

= How would you describe your production lines?

= How transparent is your part of the food chain?

= Do your suppliers have counter food fraud strategies in place?

= How robust is your recall process?
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Managing Product Liability Crises:

When things go wrong!
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When things go wrong!

Make an
initial _E_arly_
matter/risk notification

to insurers
assessment

Notify other
relevant
third parties
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Preserve
documents
and
Information

ldentify and

protect legal

professional
privilege

Diarise key
dates
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Risk assessment

Take into consideration:
= The product itself

= The nature of the claimed issue/product hazard

= |solated incident or is there a pattern?

= |njury/damage scenarios and likelihood

= Severity and probability of injury/damage to the public/business?
= Health and safety implications to the public?

= Are special groups affected? — children?

= Have laws/regulations been violated?

= Consider notification/recall obligations

= Review contracts

= Corrective action (including how to safely dispose of the product)
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Corrective action

Do nothing?

= File a notification to a regulator to provide information on an informal basis?
= Recall from public (with replacement/refund/exchange)?

= Withdraw affected items from the supply chain?

= |ssue product warnings?

= Amend labelling for future sales?

= Redesign the product?

= Modify product distribution chain?

= |ntroduce additional quality control measures?

= Changing the production method?

= Settlement of claims/complaints?
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Legal requirements for notification/withdrawal/
recall of food and drink products —
General Food Law Regulation (178/2002)

Article 19:

» |f Food Business Operator ("FBO") considers or has reason to believe the product it has
imported, produced, processed, manufactured or distributed is not in accordance with
the food safety requirements, it shall immediately initiate procedures to withdraw the food
in question from the market where the food has left its control and inform the competent
authorities of the relevant Member State

= Where the product may have reached the consumer, the operator shall effectively and
accurately inform the consumers of the reason for its withdrawal, and if necessary, recall
from consumers products already supplied to them when other measures are not
sufficient to achieve a high level of health protection

= A food business operator responsible for retail or distribution activities shall, within the
limits of its respective activities, initiate procedures to withdraw from the market products
not in compliance with the food-safety requirements and shall participate in contributing to
the safety of the food by passing on relevant information necessary to trace a food,
cooperating in the action taken by producers, processors, manufacturers and/or the
competent authorities

» FBO mustimmediately inform the competent authorities if it considers or has reason to
believe that a food which it has placed on the market may be injurious to human health.
Operators must inform the competent authorities of the action taken to prevent risks to the
final consumer

squirepattonboggs.com 30




Is food unsafe?

Article 14(3) of EU General Food Law Regulation — Determination
of whether food is unsafe:

= Requires objective assessment with regard to:
= normal conditions of use; and
= the information provided to the consumer, including information on the label; or

= other information generally available to the consumer concerning the avoidance of
specific adverse health effects from a particular food or category of foods

Article 14(4) of EU General Food Law Regulation — Determination
of whether food is injurious to health:

= regard must be had to:

= probable immediate and/or short-term and/or long-term effects of food on health of
person consuming and subsequent generations;

= probable cumulative toxic effects; and

= particular health sensitivities of a specific category of consumers
where the food is intended for that category of consumers
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Meaning of terms

= Notification means informing competent authorities that food in the market
IS unsafe

= Withdrawal means removing the product from the supply chain/ market ie
stopping the sale or supply of the product

= Recall means any measure aimed at achieving the return of an unsafe food
that has already been supplied or made available to consumers eg

= Tracing affected products

= Communications to consumers
= Managing returns

= Disposition of recalled product
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Tips for successful claims management (1)

= Make an early and accurate assessment of the merits of any claim/defence

= Collate contemporaneous documents

= Suspend routine document destruction policies

= Interview witnesses and draft withess statements — preferably before
memories dim

= Upfront cost: Spend to save?
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Tips for successful claims management (2)

= Involve in-house/external legal teams to secure the benefits of legal advice
and litigation privilege (eg when carrying out investigations, interviewing
witnesses of fact and engaging experts)

= Keep accurate records of all post dispute meetings with other side

= Where appropriate, mark documents "Without Prejudice"

= Consider involvement of third parties (eg external forensic accountants to
assist in the assessment of loss)

= Devise case strategy and optimum method of resolution based on your
attitude to risk, eg negotiated settlement, mediation or trial?
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Useful resources
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Global supply chain law blog -
http://www.globalsupplychainlawblog.com//

squirepattonboggs.com 36




Legal NewsBITE: Food and Drink Quarterly

http://wwwsquirepattonboggs.com/en/insights/publications/2019/12/legal-
newsbite-food-and-drink-quarterly
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Food provenance article
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Useful links

squirepattonboggs.com 39




Q&A
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Contacts

Simon Garbett

Commercial Litigation Partner
+44 121 222 3390
simon.garbett@squirepb.com

Mariyam Harunah

Commercial Litigation Associate
+44 121 222 3175
mariyam.harunah@squirepb.com
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Legal disclaimer

1. This presentation was prepared solely for the purpose of the
provision of a webinar to the members of the FDF. We accept no
responsibility, and will have no liability in contract, tort or otherwise,
to anyone that relies on the legal information in this presentation
without discussing their specific needs and objectives with us in the
first place.

2. The legal information in this presentation is based on an
understanding of the law as at the date of this presentation.
Accordingly, it is possible that the legal information in this
presentation will need to be updated if the law changes.

3. The legal information in this presentation is based on the laws of
England and Wales.
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